[TPOKYPATYPA 3ABOJICKOT'O PAMOHA r. KEMEPOBO PA3BSCHSET

BepxoBubiii Cyn P® nan pazbsicHeHHs 10 IPUMEHEHHIO YTOJIOBHO-TIPOLECCYAJIbHOI0 3aKOHOAA-
TeJbCTBA IIPH PACCMOTPEHUH YIOJI0BHBIX JIeJI B Cy/le epBOi HHCTAHIUH

[Tnenym BepxoBuoro Cyna Poccuiickoit ®enepanuu 19 nexabps 2017 roga
npuHs noctaHoBieHre NeS1 «O mpakTuke NpUMEHEHHS 3aKOHOAATENbCTBA MPU pac-
CMOTPEHHMH YTOJOBHBIX JI€N B CyJie IEPBOM MHCTAHIMY (OOIIMNA MOPSIOK CYAONPOU3-
BOJICTBA)».

B nocranoBnenun Ilnenym BepxoBHoro Cyna P® ykaszan, 4To XoaaraiicTsa,
MOCTYNHBIINE A0 Hayaja pacCMOTPEHHUs Jelia JTMOO 3asBICHHbIC B TOATOTOBUTEIBHON
4acTH CyJeOHOro 3acelaHusi, O BbI30BE HOBBIX CBUJAETENEH, SKCHEPTOB, CHELUAIH-
CTOB, 00 UCTPEOOBAaHUU BEILIECTBEHHBIX JOKA3aTEJIbCTB U JOKYMEHTOB MM 00 MCKIIIO-
YEeHUU JOKA3aTeNIbCTB, TMOJYyYEHHBIX C HapylleHHeM TpeOOBaHUN YTOJOBHO-
IIPOLECCYATIbHOIO 3aKOHA, & TAKXKE XOAAaTalCTBa, CBA3aHHBIE C ONPEACICHUEM Kpyra
YYaCTHUKOB CyJIeOHOTO pa30MpaTenbCcTBa W ABUKEHUEM Jenia (0 MPU3HAHUU TMOTEp-
MEBILINUM, TPAKJAHCKUM HCTIIOM, 00 OTJIOKEHUU WU O MPUOCTAHOBIEHUU CYAE0HOTO
pa3buparenbCcTBa, MPEKPAIleHUH Aeia U JIp.), pa3peliatoTcsl HEMOCPEICTBEHHO MOCIe
UX 3asBJICHUS U OOCYKICHUS.

[Ipu oTCyTCTBUU AOCTATOYHBIX JTAHHBIX, HEOOXOIUMBIX ISl pa3pelieHus: Xoja-
TaliCTBa B ATOM YacTU CyJAeOHOr0 pa30oMpaTeNbCTBA, CYAbsl BIPABE MPEAJIOKUTH CTO-
pOHaM IPEICTaBUTH AOTIOIHUTEIbHBIC MaTepUalbl B 000CHOBAHKE 3asBJIICHHOTO XO/1a-
TalCTBa U OKa3aTh UM COJICUCTBHE B UCTPEOOBAHUU TAKUX MATEPHAJIOB, a TAKXKe MPHU-
HATb WHBIE MEpbI, MO3BOJSIOIINE BBHIHECTHM 3aKOHHOE M OOOCHOBAaHHOE pELICHUE,
npeaycMoTpeHHoe yactoio 2 cratbu 271 YIIK PO.

Pa3bsicHeHO, YTO 1O CMBICITY 3aKOHA FOCYJapCTBEHHbII OOBUHUTENb U3J1araeT He
BCE COJCpKaHUE OOBUHUTEIHHOTO 3aKJIIOUCHHS (OOBMHUTEIHLHOTO aKTa), a TOJBKO
ONMKCaHUE NPECTYIUICHUS C YKa3aHWEM BPEMEHH, MECTa, crocoba ero COoBEpUICHUS,
JIPYruX 00CTOSTEILCTB, UMEIOIIUX 3HaUYEHHUE JIJISl YTOJIOBHOTO Jieia, U (PopMyIUpPOBKY
NPEAbSIBICHHOTO OOBUHEHHUSI CO CCHUIKOM Ha MYHKT, YacCTh, CTaTbi0 YTOJOBHOTO KO-
nekca Poccuiickon denepannu, NnpenycMaTpUBAIOIIME OTBETCTBEHHOCTh 3a JAHHOE
npecTymieHue. Eciii 1o Jeny HECKONbKO MOACYIUMbIX OOBUHSIOTCS B COBEPUICHUU
OJTHOTO M TOTO € MPEeCTyIUIeHUs (MPECTYIUICHUI ), TOCYIapCTBEHHbI OOBUHUTEIH
BIIPABE HE MOBTOPSTH (PAKTUUECKHE OOCTOSATEIHCTBA MPECTYIUIEHUS (IIPECTYIUICHUN)
MIPU U3JI0KEHUHM OOBUHEHUS B OTHOIIEHUU KaXKJI0TO U3 HUX.

B cuiy tpeboBanuii cratbu 240 YIIK P® B xozme cyaeOHOro clieCTBUS MPOBO-
JIUTCSI HETIOCPEJICTBEHHOE MCCJIE0OBAHUE TIPEICTABICHHBIX CTOPOHAMU JI0KA3aTEIHCTB
MyTEM 3aciylIMBaHUs B XOJ€ JAOINpoca MOKa3aHUM MOACYJIMMOIO, MOTEPHEBIIETO,
CBUJIETEJICH, 3aKITIOUEHUS U TIOKA3aHWM SKCIEpTa U CHEIUAINCTa, OTJIAIEHUS TTPOTO-
KOJIOB CJI€ACTBEHHBIX JEUCTBUI M MHBIX JOKYMEHTOB, IPOU3BOACTBA JIPYTUX CYHEO-
HBIX JericTBHM. [lokazaHus MOTEPIEBIIET0 U CBUACTENEH MOTYT ObITh 3aCIyIIaHbl I1O-
CPEICTBOM IMPOBEJCHUS JOMPOCa C UCTOIB30BAaHUEM CUCTEM BUICOKOH(DEPEHII-CBSI3U
B MOPAJIKE, IpeaycMoTpeHHOM ctaThei 278.1 YIIK PO.
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UccnenoBanue paHee AaHHBIX MPU MPOU3BOJICTBE MPEIBAPUTEIHHOTO pacciie/o-
BaHUS WIH B CYJI€ MOKA3aHUM MOJICYIUMOTO, TOTEPIIEBIIET0, CBUICTEIEH, B TOM UM C-
Jie JaHHBIX UMH B XOJI€ OYHOM CTAaBKH, MYTEM OTJIALICHUS ATUX MOKa3aHUM B CyAe0-
HOM 3aceJlaHWHM BO3MOJKHO JIMIIb MPHU HATUYUU OOCTOSITEIBCTB, YKa3aHHBIX COOTBET-
CTBEHHO B cTaThsx 276 u 281 YIIK P®, nepedueHb KOTOPBIX ABISETCA HCUEPIIBIBAIO-
IUM.

YKkazaHo, 4TO MPEayCMOTPEHHOE YacThio 3 cTaThu 274 W 4acThio 2 ctatbu 277
VYIIK P® npaBo nmoACcyAMMOTO ¥ MOTEPIEBIIETO 1aBaTh MOKAa3aHUs B JIIOOO MOMEHT
CyAeOHOTO CIECTBHUS MOXKET OBITh PEAIM30BAHO MMHU C Pa3pelICHHs MpeceaaTelb-
cTByMomIero. Mcxoast U3 HOpM, PEriaMeHTUPYIOUIUMX MOPAIOK JOMpoca MOJACY AMMOTO,
MOTEPIIEBIIIETO U CBUJETEISI, XOAaTalCTBO 00 OTJIAllIEeHUH MOKa3aHUH, paHee JaHHBIX
STUM JIMIOM NPU MPOU3BOJACTBE MPEABAPUTEIHLHOIO PACCIEAOBAHUS UK B CyJI€, O~
JICKUT Pa3pelICHUIO CYJIOM 10 3aBEPILICHUH €r0 JI0NPOca BCEMU YYaCTHUKAMHU CO CTO-
POHBI OOBUHEHHUSI U 3allUTHI. ECIU Cyll yZIOBIETBOPSET 3asBJICHHOE XOJATaiiCTBO, TO
MOCJIe OTJIAIICHUs TIOKa3aHWN JIMIa CTOPOHAM JOJDKHA OBITh MPEOCTaBICeHa BO3MOXK-
HOCTh 33/1aTh €My JOTOJHUTEIIbHBIE BOMPOCHI B TOW K€ MOCJIEI0BATEIBHOCTH, YTO U
MIpU MIEPBOHAYAIIBHOM JOIIPOCE.

[Ipu oTkaze OT Jayu MOKa3aHWK IMOTEPIIEBIIETO WIM CBHUIETENS, SBIISIIOIIETOCS
CyIpyroM WA WHBIM OJIM3KUM POJCTBEHHUKOM TOJICYIMMOT0, a TaK)Ke IMPU OTKa3e OT
Ja4y MOKa3aHU caMoro MmoACYAMMOrO CyJ BIIPABE OTJIACUTH PAHEE JAHHBIE UMU I10-
Ka3aHusl U BOCHPOU3BECTH MPUIIOKEHHBIE K MPOTOKOJY JONPOCA WU OYHON CTaBKU
MaTepuasbl ayIHO3aMUCH, BUACO3ANIUCH WA KUHOCHEMKH WX MOKa3aHHM JIUIIb B CIYy-
qasix, Korja IMOTepIeBIIEMY, CBHUJAETENIO, MOACYAUMOMY TEpes TOMpPOcoM (OYHOM
CTaBKOH) Pa3biCHSJIOCH MPABO OTKA3aThCS CBUACTEILCTBOBATH MPOTHUB CaMOTro ceOsl,
CBOEro Cymnpyra (CBO€il cynpyru) u Apyrux OJMU3KUX POACTBEHHUKOB; OH ObLI Ipery-
MPEXJIEH O TOM, YTO €r0 IMOKa3aHUs MOTYT OBITh MCIIOJIh30BaHBI B Ka4eCTBE JIOKa3a-
TEJIbCTB I10 YTOJOBHOMY JIETTy, B TOM YHUCJIE€ U MPU €r0 MOCIEAYIOIIEM OTKa3€ OT 3TUX
MOKa3aHMi; TOKa3aHUs TOICYIMMOT0 OBLITH MOTYYCHBI B MPUCYTCTBUH 3alllUTHUKA.

Pemenue o0 ornameHuy MokKa3aHUW MOACYJIMMOTO, MOTEPIICBIIETO WM CBHUC-
TEJISI U O BOCIIPOU3BEACHUH MTPUJIOKEHHBIX K MIPOTOKOIY AOMpoca (0YHOM CTaBKH) Ma-
TEPHUAJIOB B CBSI3U C HUIMYUEM CYIIECTBEHHBIX MPOTUBOPEYUN MEXKY PaHEE JaHHBIMU
MMM TIOKa3aHWSIMU U TIOKa3aHUSIMH, TMOJYyYCHHBIMH B CyJACOHOM 3aceqaHWU, MOXKET
OBITH MPUHSITO CYJIOM I10 XOJIaTalCTBY CTOPOHBI.

OO6parieHo BHUMaHUE CYJI0B Ha HEOOXOIUMOCTh IPUHSATHS UCUCPITBIBAIOIINX MEP
JUIsl 0OECIIeUeHMS y4acTus B Cy/IeOHOM 3ace/laHiM HESIBUBIIETOCS MOTEPIEBIIETO WU
CBUJETENA, IOCTUTIIIETO BO3pacTa BOCEeMHAATH JeT. Eciiu B pe3ysibTaTe TakKux Mep
o0ecrneynTh ero SBKy B CyJe0HOE 3aceaHue He MPEACTAaBUIOCh BO3MOXKHBIM, TO CY/I
BIIPABE PEIIMTH BOMPOC 00 OIUIAIICHUH paHee JaHHBIX UM IMOKa3aHUH U O BOCIIPOM3-
BEJICHUHU MPWIOKEHHBIX K MPOTOKOJY JI0Mpoca (OYHOM CTaBKH) MAaTEPHAJIOB 3allUCH
ATUX MOKAa3aHMUM C corjlacusi CTOpoH. {5 oryamieHus moka3aHuil B ciydasix HEsBKH,
yka3aHHbIX B yactu 2 ctatbk 281 YIIK P®, cornacus obenx cTopoH He TpedyeTcs.

ITo cmbicny yactu 6 crateu 281 w yactu S ctateu 191 YIIK P® cyn He BBI3bIBAET
HECOBEPIIICHHOJICTHETO MOTEPIICBIIIETO, CBUACTENS IS JOMpoca B CyIeOHOM 3ace/a-
HUM U OrJIallaeT ero NOKa3aHusl, paHee JaHHbIE MPU MPOU3BOJICTBE MPEABAPUTEIIHHO-



3
ro pacciaeoBaHusl, €CJIM OHU ObUIM MOJYyYE€HBI C MPUMEHEHUEM BUCO3AMUCU WIH KU-
HOCBEMKH, MaT€PUAIIbI KOTOPBIX XPAHATCA MPU YTOJIOBHOM JIETIE.

B tex ciyuasx, korja BUACO3aMNUCh WK KUHOChEMKA MPU JOMPOCE HE TPUMEH -
JIACh, @ CTOPOHA BO3PAXKAET MPOTHUB OTJIAIICHUS TAKKUX MOKA3aHUM M XOJIATAUCTBYET O
BBI30BE HECOBEPILICHHOJETHETO MOTEPIIEBIIETO, CBUAETENS JJI JA0Mpoca B CyaeOHOM
3acefjaHuu, CyJl MO pe3yibTaTaM OOCYXKIECHMsS XoJaTallCTBa NMPUHHUMAET MOTHUBHUPO-
BAHHOE PEILICHUE.

[Ipu 3TOM Ccyny cleayeT yYuThIBaTh mojiokeHrus KoHBeHIMU O mpaBax peOeHKa
ot 20 Hos16ps 1989 rona n Konsenumu CoBeta EBporibl 0 3anuTe 1eTei OT CeKCyallb-
HOM SKCIUTyaTallMy M CEKCYAIbHBIX 3JI0ynoTpedsenuit ot 25 oktsiops 2007 roaa, co-
[JIACHO KOTOPBIM 0J1aronoyiydyue U MHTEPECHl JETEH SBISIOTCS OCHOBOIOJIATAIOIINMUI
neHHoctsMu. Mcxons u3 3tux TpeOoBaHUM CyJl BIpaBe OTKa3aTh B yJAOBJIETBOPCHUU
3asBJICHHOTO XOJaTaliCTBa, B YaCTHOCTH, IPU HAJUYUU OCHOBAHUU OMacaThCs 3a MCH-
XUYECKOE 3/I0POBbE U MCUXOJIOTMYECKOE COCTOSIHUE HEeCcOBeplleHHoJeTHero. Cchlia-
ACh HA YKa3aHHbIE OCHOBAaHUS, CyJ JOJDKEH PacloJiaraTb COOTBETCTBYIOIIMMU MEIU-
IUHCKUMHU TOKYMEHTaMH, 3aKJIIOUEHHUEM SKCIIepTa WU ClelHanucTa (Bpaya, ICUXo-
Jora).

[Ipr3HaB HEBO3MOKHBIM IPOBEICHHUE JIOIIPOCAa HECOBEPLIEHHOJIETHETO, CY IIPHU-
HUMaeT pelleHrne 00 OTJIallIEeHU! ero MOKa3aHWM, TaHHBIX TPHU MPOU3BOACTBE MpeBa-
PUTENBHOTO paccieqoBaHusl 0€3 MPUMEHEHNS BUI€03aMCH WIH KHHOCHhEMKH.

B cootBerctBUM ¢ yactsimu 7 u 8 ctatbu 246 YIIK P® nonaHbIil nianM 4aCTUYHBINA
OTKa3 TOCYJAapCTBEHHOT0 OOBUHUTEISI OT OOBUHEHMS B XOJ€ CyAe0HOro pa3onpareib-
CTBa, a TaKX€ M3MEHEHHE MM OOBUHEHHS B CTOPOHY CMSTUYEHHUS NPEIONpPENeIsiOT
MPUHSATHE CYJOM PEIICHUS] B COOTBETCTBUU C MO3UIMENH TOCYIapCTBEHHOIO0 OOBUHMU-
Tens. BMecte ¢ TeM rocy1apcTBeHHbI OOBUHUTEND JIOJKEH U3JIOKUThH CYly MOTHBBI
MOJIHOTO WJIM YACTUYHOTO OTKa3a OT OOBMHEHHUSI, PABHO KaK M M3MEHEHHUs OOBUHEHUS
B CTOPOHY CMSITYEHHMS CO CCBUIKOM HA MPEAYCMOTPEHHBIE 3aKOHOM OCHOBAHUSI, a Cy] -
MIPUHATH PELICHHE TOJIBKO MOCJE 3aBEPIICHUS HCCIEI0BaHUs B MIPOIEAYpPE, OTBEUYALO-
el TpeOOBaHUAM COCTA3ATENbHOCTH, 3HAYUMBIX JJI1 3TOr0 MaTEpHAJIOB Jiefla U 3a-
CIyLIMBAHUSI MHEHUH YYaCTHUKOB CYJ€OHOTO 3acelaHusi CO CTOPOHbI OOBHUHEHUS U
CTOPOHBI 3aIIUTHI 00 000OCHOBAHHOCTHU MO3UILIMH I'OCYIaPCTBEHHOTO OOBUHUTEIIS.

C yuerom TpeboBanust yactu 2 cratbu 27 YIIK P o tom, uto mpekpaiieHue
YTOJIOBHOTO JIeJia WM YTOJIOBHOTO MPECIEOBaHUs 110 HEPEAOUIUTUPYIOIIUM OCHOBA-
HUSM HE JIOIYyCKAETCsl, €CIIM OOBUHSIEMBIN MPOTUB ATOTO BO3paXKAET, CyJ MPU HATTUINU
K TOMY OCHOBaHHM JOJDKEH /10 BBISICHEHHSI MHEHUS MTOACYAMMOTO 10 JAHHOMY BOIIPO-
CYy Pa3bICHUTH €My IOPUIUYECKUE TOCIEICTBUS MPUHITHS CYJIeOHOTO PEIICHUs O
MpEKpalICHUU YTOJOBHOTO J€Jia, B TOM YHUCJIE BO3MOXHOCTh KOH(PUCKALUKU MpPUHAM-
JIeKAIIEr0 €My MMYILIECTBA, IPU3HAHHOTO BEUIECTBEHHBIM JIOKA3aTEeIbCTBOM, MPEIb-
ABJIEHUS K HEMY I'PaXXJIAHCKOrO0 MCKa O BO3MEILIEHUH BpPEIa, MPUUYMHEHHOTO MPECTYI-
JICHUEM.



